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KING, C.J., FOR THE COURT:

1. Tara Regina Lyle was convicted in the Circuit Court of Union County of the murder of

her husband. She was sentenced to life imprisonment in the custody of the Mississppi



Depatment of Corrections. From her conviction she appeds claming the following errors
which we quote verbatim:
|. WHETHER THE APPELLANT WAS DEPRIVED OF HER RIGHT TO
EFFECTIVE ASSISTANCE OF COUNSEL, DUE PROCESS AND A RIGHT
TO A FAIR TRIAL BY THE COURT’'S DENIAL OF HER REQUEST FOR
A CONTINUANCE

Il. APPELLANT WASNOT REPRESENTED BY AN ATTORNEY LICENCED
TO PRACTICE IN MISSISSIPPI

1. APPELLANT SUFFERED INEFFECTIVE ASSISTANCE OF COUNSEL

92. Finding no error, we affirm.

STATEMENT OF THE FACTS

113. Tara Regina Lyle and Kenneth Gerdd Lyle were maried for fourteen years. The
marriage was a volatile one and ended when Mrs. Lyle shot Mr. Lyle three times, resulting in
his death. Mr. Lyle would move away from the marital home then come back. He did this
severd times causing Mrs. Lyleto file for divorce in May 2002.

4.  The Lyles lived in Memphis. However, Mr. Lyle worked in Columbus and commuted
to the family home in Memphis. During the last years of their marriage Mrs. Lyle discovered
that Mr. Lyle had agirlfriend, Vanessa Brown, in Columbus, Mississippi.

5. Mr. Lyle was not a home for Thanksgiving 2002,which enraged Mrs. Lyle. She cdled
Vanessa Brown's home and got her dderly father. She identified hersdf and asked to tak to
his daughter because “somebody is fixing to get hurt.” On the Saturday before she killed her
husbhand, Mrs. Lyle went to Vanessa Brown's home in Columbus. Only Brown's dderly father

was a home. Mrs. Lyle gained entry to the home under the pretense that she had car trouble



and wanted to use the tdephone and bathroom. As Mrs. Lyle was looking around, Mr. Brown
recognized her voice from the earlier telephone cdl, and asked her to leave which she did.
When Mr. Lyle and Vanessa Brown came back to the house, Mr. Brown said he told them not
to get out of the car because he feared what Mrs. Lyle migt do to them. He took them to
another house because he was “afraid for their life because she had dready said somebody was
going to get [hurt] and after she came down, you know, | was afraid. . . .” Earlier Mrs. Lyle had
cdled her husband’'s brother and told him that “some one was going to pay for her fedings”
The brother tedtified that he consdered this a threat, and immediately tried to cal his brother
and warn him but had to leave a message.
T6. On December 2 Mr. Lyle caled his wife and asked her to bring to him his clothing and
other items, induding his knife and pistol. He also told her to bring their daughter, Kelcy, and
her clothing because he was going to put her in school in Columbus.
17. They agreed to meet that day at a convenience store in New Albany for the swap. What
happened next was not disputed. They parked near each other and Mr. Lyle went to her car. He
pounded on the trunk when she did not get his persona items out. She walked toward the trunk
with his .380 cdiber semi-automatic pistol in her pocket. She then took the gun out and shot
him.  The shot severed his spind cord causng him to fal face down in the parking lot. Mrs.
Lyle then waked over to where he was laying face down in the parking lot and shot him two
more timesin the back. He died of these wounds.
8.  When the fird officers arrived on the scene they secured the weapon from Mrs. Lyle,
who stated that she had shot her husband. The shooting was observed by a customer at the

convenience store, who identified Mrs. Lyle as the shooter. Kelcy, the Lyles twelve-year-old
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daughter, who was lying in the back seat, heard the gun shots, jumped out of the car and ran into
the convenience store telling the attendant that “ my dad has been shot by my mom.”
T0. Mrs. Lyle tedified that she remembered shooting her husband once but does not
remember what happened next. Additionaly, Mrs. Lyle tedtified that she and her children
suffered mental and physica abuse at the hands of Mr. Lyle. However, nether she nor her
children had sought medica atention for any injuries Mr. Lyle was aleged to have caused
them.
910.  Other factswill be set out during the discussion of the issues.

ANALYSIS

. WHETHER THE APPELLANT WAS DEPRIVED OF HER RIGHT TO
EFFECTIVE ASSISTANCE OF COUNSEL, DUE PROCESS AND A RIGHT TO
A FAIR TRIAL BY THE COURT’'S DENIAL OF HER REQUEST FOR A
CONTINUANCE

11. Mrs. Lyle makestwo arguments under thisissue.
A. TheTrial Court Improperly Chose Appéellant’s Attor ney

12. Mrs. Lyle had hired attorney Jmmy Shelton of Tupdo to represent her in this cause.
On May 23, the date of her aragnment, she learned Shelton’s license was suspended.  Another
member of the Shelton law firm, William C. Stennett, represented her at the arraignment. At
a September 8, 2003 hearing, Stennett moved the court to alow him to withdraw from the case.
Stennett sad that Mrs. Lyle had told hm she wanted someone from another law firm to
represent her. Stennett said that he had been contacted by Arkansas attorney Darrell Brown,
who told hm he was representing Mrs. Lyle, but Brown was not in court for the hearing.

Although Stennett apparently was dlowed to withdraw from representing Mrs. Lyle, another



member of the Shdton law firm, Jonathon Crump, was present on her behalf at her September
10, 2003 trid. Arkansas attorney Brown was the lead counsel representing Mrs. Lyle at her
trid.

13. Stennett adso moved for a continuance. The judge denied the motion for continuance
sying that he tried cases in his didrict based upon thar importance and he thought that this
case was an important case and needed to go forward. The trid judge dtated a “definite
averson” to granting a continuance because of a last minute change of lawyers. During the
September 10 trid, attorney Brown indicated that he had been hired on the case “less than two
weeks’ before the trid. The court said that athough the new counsd did not have a “great dedl
of time” to prepare for thetria, he had “an adequate time” to mount a defense.

14. On appea Mrs. Lyle argues that she was denied her right to choose the counsdl of her
choice to represent her a her murder trid. The record smply does not support that claim.
Mrs. Lyle fird employed dJmmy Shelton as her attorney, and upon his suspenson from the
practice of law, employed Darrell Brown.

15. Mrs. Lyle argues Faretta v. California, 422 U.S. 806 (1975) in support of her position
that a crimind defendant should not be forced to accept the services of an attorney that she did
not hire and does not want to represent her. The holding of Faretta is that a criminal defendant
has a conditutiona right to sdf representation and a trid court cannot force a lawyer upon the
defendant. 1d. at 836. Such is fa from the Stuation in the case sub judice. Mrs. Lyle is not
demanding the right to represent hersdf, instead she has had retained counsd at each stage of
her progression through the legd process, at the arraignment then at her trial. Mrs. Lyle aso

cites Carraway v. State, 170 Miss. 685, 154 So. 306 (1934) to support her argument.
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However, Carraway holds that a court must dlow the lawyer of a crimind defendant’s
choosing to represent him. “ [I]t would be a dangerous proceeding if a court declined to permit
the counsal chosen and selected by the family of [the] accused, and accepted by the [defendant],
to represent the [defendant] in the trial of hiscase” Id. at 307.

116. Mrs. Lyles agument that she did not have counsd of her own choosing is smply not
supported by the record.

B. Appellant Was Denied Her Right To Due Process And Effective Assistance Of
Counsd By TheTrial Court’s Denial Of Her Motion For Continuance

17. Mrs. Lyle argues that when Brown replaced Shelton as her attorney, he was not given
enough time to prepare for the case. At a hearing on a motion for continuance, Brown
indicated that he had been involved in the case for less than two weeks.

718. The decison to grant or deny a motion for a continuance rests within the sound
discretion of the trid judge. Johnson v. State, 631 So.2d 185, 189 (Miss. 1994). The trid
judge's decison will not be reversed unless it appears to have resulted in manifest injustice.
Sack v. State, 860 So.2d 687, 691 (17) (Miss. 2003). The burden of showing manifest
injudtice is not saidfied by mere conclusory dlegations. Instead the defendant is required to
show concrete facts that show the particular prejudice to the defendant. Id. at 691-92 (7).
Applying these rules to this case, we cannot say that the denia of the defendant's motion for
a continuance was an abuse of discretion.

119. Mrs. Lyl€'s attorney made an ore tenus motion for a continuance prior to jury sdection
which he renewed after the sdlection of the jury. In offering these motions, Brown stated he

had become involved in the case in only the last two weeks and had not had time to adequately



prepare a defense for Mrs. Lyle. In support of his motion Brown said with additiond time he
might “perhaps’ identify certain witnesses or issue subpoenas.

920. The record is devoid of any evidence or proof as to precisely how additiona time by
way of a continuance would have asssted counsd. Ingead there is only the Statement by
counsdl that “perhaps’ he could have found witnesses or issued subpoenas. The record shows
Brown activdy defended Mrs. Lyle. He questioned jurors during voir dire, cross-examined
the state's witnesses, cdled four witnesses on Mrs. Lyl€'s bendf and was fully involved in the
jury ingtruction process.

921. Denids of continuances have been uphdd where defense counsel was afforded fewer
days to prepare than the fourteen days the defendant here had to prepare: Hughey v. State, 512
So.2d 4, 6 (Miss. 1987) (defendant goes to trid on the day of arraignment and nine days after
gopointment of counsel); Cole v. State, 405 So.2d 910, 911-12 (Miss. 1981) (defense counsd
had seven days to prepare for murder trid); Speagle v. State, 390 So.2d 990, 992 (Miss.
1980) (new defense counsd given one day to prepare for incest trid); Shaw v. State, 378
S0.2d 631, 633-34 (Miss. 1979) (defense counsd given eght days to prepare for trid); and
Garner v. State, 202 Miss. 21, 24, 30 So.2d 413, 414 (1947) (counsdl for defense given
seven daysto prepare for acapita murder trid).

722. Mrs. Lyl€s counsd has faled to show that he would have done anything differently or
presented any different type of defense had the motion been granted. Likewise, he has not
demondtrated that Mrs. Lyle was in any way prejudiced because the requested continuance was
denied. Counsd’s daement that “perhgps’ he could have found other withesses or issued

subpoenasis not enough.



7123. We find that trid court did not abuse its discretion in denying the motion fora
continuance.

. APPELLANT WAS NOT REPRESENTED BY AN ATTORNEY LICENSED TO
PRACTICE IN MISSISSI PPI

924. The attorney who now brings this appeal to our Court argues that he was not an attorney
licensed to practice in Missssppi a the time of the trid. He says that the Missssppi
Supreme Court Clerk did not issue the “Clerk’'s Pro Hac Vice Statement” until September 12,
2003, which was after the trial was over.

725. Prior to the trid, Brown made an ore tenus motion for admisson to practicein
Missssppi. Locd counsd, Crump, vouched for his admisson. The circuit judge noted that
he was not certain the pro hac vice application process had been completed with the state
supreme court, but because of time congraints he was going to allow Brown to appear. After
the trid on September 10, 2003, the judge entered an order on October 6, 2003, allowing
Brown to appear pro hac vice which he ordered nunc pro tunc to the day of thetrid.

726. Mrs. Lyle argues that while her counsd may have had the express permisson of the trid
court to practice in Missssppi, the manner in which he was dlowed to practice cdls into
question his competency.

927. Thisis a question of law, which we review de novo. In re Williamson, 838 So.2d 226,
233 (1 14) (Miss. 2002).

728. The procedures for atorneys not licensed to practice in Mississippi to follow to appear
before a Missssppi court are found in Rule 46(b) of the Missssppi Rules of Appdlate
Procedure. The foreign attorney is allowed to appear pro hac vice if he or she is in good

danding in the bar of another state and is of good mora character. M.R.A.P 46 (b)(2). The



foreign attorney mug file an informationd affidavit with the locd court and with the Supreme
Court Clerk that includes a lig of requirements for practicing in this state and pay a fee of
$200. Id. at 46 (b)(5). See M.RA.P 46 (2) (b)(5) for the requirements of the informetiona
dfidavit. The foreign attorney must adso have associated a local attorney in order to appear
before a Missssippi court. M.RA.P. 46 (b)(4). The rule provides that, except by agreement
of the parties, the court before which the attorney desires to appear shdl not rule on the
goplication of foreign counsd to appear as counsd pro hac vice sooner than twenty-one days
after service of the infformationa filing. M.RA.P46 (b)(6). The foreign attorney cannot
appear as counsel pro hac vice until he or she has cetified to the trid court that a copy of the
order authorizing the attorney to appear has been provided to the Clerk of the Supreme Court.
M.R.A.P. 46 (b)(7).

929. It is clear that Attorney Brown did not timely follow dal of the procedures tobe
admitted pro hac vice. Although Brown did not follow dl of the rules for admisson pro hec
vice prior to the trid, he did obtan a bench ruling from the trid judge dlowing him to
represent Lyle. There was no objection from the State to Brown's participation in this case.
Brown did complete the admisson requirements very soon dfter the trid was over, and by
written order was granted admission nunc pro tunc . It is aso equaly clear that there has been
no indication that Brown was not igible for pro hac vice admisson.

130.  The penalty for falure to abide by the admission rules is that upon motion by any party
any pleading or other papers from the foreign attorney not in compliance with Rule 46 shdl
be stricken. M.R.A.P. 46 (B)(11).

31. The issue of an attorney’s lack of credentials to qualify as a pro hac vice atorney,
should be raised prior to trid, or such failure proceduraly bars raising it on appeal. Terréll
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v. Tschirn, 656 So.2d 1150, 1152 (Miss. 1995) “Where a paty knows or with reasonable
diligence may have discovered the Rule 46 violation, the falure to file a motion prior to trid
acts as a waiver and procedurdly bars him from raising the issue on apped.” Id. The reason for
this ruling is that an attorney “should not be dlowed to take his chances with a jury and then,
after heloses,” file amotion based upon his non-compliance with Rule 46. 1d.
132. The same reasoning would appear to be goplicable to the case sub judice. Mrs. Lyle is
procedurdly barred from rasng her attorney’s falure to comply with Mississippi’s pro hac
vice requirements. Now that she has taken her chances with the jury and lost her case, she
cannot now raise the issue on gpped. The request that Brown participate in the case came from
Mrs. Lyle, who had employed him. A party will not be heard to object to her own request.
Caston v. Sate, 823 So. 2d 473, 502 (1101) (Miss. 2002).
133. We caution the bench and bar that this decision should not be interpreted as dlowing
pro hac vice daus to atorneys who have faled to comply with the requirements of Rue
46(b). The supreme court has held that Rule 46 (b) (6) (ii) requiring the association of locd
counse and the submisson of a correct informationd afidavit should be drictly construed.
In re Williamson, 838 So.2d 226, 234 (1 16)(Miss. 2002). But under the facts of this case
and the prior precedent, we find that the issue of pro hac vice datus is proceduraly barred and
isnot properly before this Court.

[I1. APPELLANT SUFFERED INEFFECTIVE ASSISTANCE OF COUNSEL
34. Mrs. Lyle contends that she was denied effective assstance of counsel because her trial
counsel was unable to conduct an independent invedtigation of the case and unable to examine

the jury pool. She aso clams her atorney could not and did not conduct a search of
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exculpatory or mitigating evidence due to the short period of time between his retention and
thetria. She dlaims she was rushed to atrid for which she could not prepare.

35. We note a the outset that a claim of ineffective assstance of counsdl is best brought
a the post-conviction relief dage as the record on direct goped is generdly insufficient to
evduate the clam. Read v. State, 430 So. 2d 832, 837 (Miss. 1983). When an ineffective
asssance dam is made on direct appeal, the proper resolution is to deny rdief without
prgudice to the defendant's right to assert indffective assistance of counsd in a post-
conviction relief proceeding. Id.; Willis v. State, 811 So. 2d 450, 454 (18) (Miss. Ct. App.
2001).

136. The Court, however, may address the merits of the dam on direct appeal when the
record is adequate to adlow our Court to make the finding without consideration of the findings
of fact of the trid judge or when the record shows ineffectiveness. Walker v. State, 880 So.
2d 1074, 1076 (Y5) (Miss. Ct. App. 2004); Colenburg v. State, 735 So. 2d 1099,
1101(1B5)(Miss. Ct. App. 1999). We find the record in this case to be adequate to decide the
ineffective assstance issue.

137. To edablish a cam for ineffective assstance of counsdl the defendant must provethat
under the totaity of circumstances. (1) her counsd’s performance was deficdent and (2) the
deficient performance deprived her of a fair trial. Strickland v. Washington, 466 U.S. 668,
687 (1984); Benson v. State, 821 So. 2d 823, 825 (15) (Miss. 2002). “The benchmark for
judging any cam of ineffectiveness [of counsd] must be whether counsd’s conduct o
undermined the proper functioning of the adversaria process that the trial cannot be relied on
as having produced a just result.” Bell v. State, 879 So. 2d 423, 430 (18) (Miss. 2004) (quoting

Burnsv. Sate, 813 So. 2d 668, 673 (T14) (Miss. 2001)).
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138. When determining whether the defendant’s counsd is ineffective the inquiry focuses
on whether the counsd’s peformance fdl below an objective standard of reasonableness. Id.
(quoting Williams v. Taylor, 529 U.S. 362, 391 (2000)). Defense counsel is presumed
competent, and because of the didorting effects of hindsght, there is a strong presumption
that a defendant's counsd’s conduct is within the wide range of reasonable professona
assistance. Strickland, 466 U.S. at 693.

139.  With regards to a clam of denid of a fair trid, the defendant must show how counsd’s
errors prgudiced her. Id. The defendant must show a “reasonable probability that, but for
counsd’s unprofessond errors, the result of the proceedings would have been different.” Id.
a 691-92. A ressonable probability is defined as a probability sufficient to undermine
confidence in the outcome of the case. Id. at 694.

40. When a defendant chdlenges her conviction, the question then becomes whether there
is a reasonable probability that without the alleged errors, the fact finder would have had a
reasonable doubt regarding her quilt. Bdl, 879 So. 2d at 431 (111). The record in this case
does not suggest a reasonable probability of a different outcome.

141. The effect of Mrs. Lyl€'s argument on this point is that her atorney on apped and at
trid, Brown, is daming his own ineffectiveness. The supreme court has spoken on this issue.
“[Nt is absurd to fantesze that [trid counsd] might effectivdy or ethicdly litigate the issue
of his own effectiveness” Read, 430 So. 2d at 838. Our Court has dedlt with this issue stating
that it is “problematic and inappropriate for an attorney who represents a crimina defendant
a trid to represent that same defendant on appeal where the attorney intends to raise an
ineffective assstance of counsd clam in that apped.” Hill v. State, 749 So. 2d 1143, 1149

(1M116-17) (Miss. Ct. App. 1999). The Court, citing four rules of professona conduct
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violdions from such representation, said that raisng such an error on apped “leaves questions
as to whether it is a good fath argument, or rather an action to circumvent the judicid
process.” 1d. at 1150 (Y17).

142. Nevertheless, the supreme court has ruled that the Strickland test applies even to such
a quedionable appelate argument of a lavyer daming his own ineffectiveness.  Minnick v.
State, 551 So. 2d 77, 99 (Miss. 1988) (overruled on other grounds).

143.  Applying the Srickland test, we find that Mrs. Lyl€s attorney’s representation was not
ineffective.  He participated in an extensve voir dire of the jury and a cross-examination of the
State's witnesses. He adso cdled four witnesses on behadf of Mrs. Lyle, witnesses which
would support her theory of the case, i.e, that she was a battered wife and that her husband
committed adultery. Her atorney dso paticipated in the crafting of jury indructions. An
evauation of the record shows that he was never uninvolved in the case. In fact the record
shows an aggressive defense of ardatively artight case for the State.

44. The tedimony that Mrs. Lyle shot her husband is uncontradicted. Mrs. Lyle hersdf
admits to shooting her husband. She testified, “He [Kenneth] went under the seat and then he
raised back up and when he came up | shot him.” A customer at the convenience store saw her
make the fatd shots and Mrs. Lyle told police who responded to the shooting that she had shot
her husband. Even her own daughter ran into the Store after the shooting telling the clerk, “my
dad has been shot by my mom.”

145. Her counsd vigoroudy participated in the voir dire of the jury, tested the veracity of
the State's witnesses on cross-examination, caled witnesses on her own behdf and
participated in chdlenging jury indructions. Under such a fact dtuation we cannot say that

counsd was ineffective.
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6. Hndly, Mrs. Lyle dams that the cumulative errors made a the trid should requirea
reversd. When there is no reversible error in any part of an appeal, there can be no reversa
of the case as a whole. Byrom v. State, 863 So. 2d 836, 847 (112) (Miss. 2003) Since Mrs.
Lyle has not shown any actua error by the trid court, there can be no cumulative effect and no
adverse impact upon her conditutiond right to a far trid. Thus, this argument is without
merit.

47. THE JUDGMENT OF THE CIRCUIT COURT OF UNION COUNTY OF
CONVICTION OF MURDER AND SENTENCE TO SERVE A TERM OF LIFE
IMPRISONMENT IN AN INSTITUTION TO BE DESIGNATED BY THE MISSISSIPPI
DEPARTMENT OF CORRECTIONS IS AFFIRMED. ALL COSTS OF THIS APPEAL
ARE ASSESSED TO THE APPELLANT.

BRIDGES AND LEE, P.JJ., IRVING, MYERS, CHANDLER, GRIFFIS, BARNES
AND ISHEE, JJ., CONCUR.
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